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M. Jason G unet

Executive Director, Northeast States
for Coordinated Air Use Managenent

129 Portl and Street

Bost on, Massachusetts 02114

Dear M. G unet:

This is in response to M. Mchael Bradley's March 22, 1994
letter to Mary N chols seeking clarification of the Federal
enforceability of State's existing mnor new source review (NSR)
programs. It is ny understanding that sone of the NESCAUM St at es
are interested in using their existing mnor NSR prograns to
limt a source's potential to emt so as to allow sources to
| egal |y avoid being considered a major source for title V
pur poses.

In ny Novenber 3, 1993 nenorandum entitled "Approaches to
Creating Federally-Enforceable Emssion Limts," | described
approaches that States could use to |limt a source's potential to
emt for title V purposes. Wil e a nunber of approaches are
acceptabl e, the Environnental Protection Agency (EPA) has
pronoted the use of State operating permts prograns approved
under sections 110 and 112(l), pursuant to the criteria set forth
in the June 28, 1989 Federal Register. Anmong other things, these
criteria include an opportunity for public and EPA revi ew and
require that permt conditions be practically enforceable.

Several States have followed EPA' s recommendati on and have either
adopted these requirenents or are in the process of doing so.

The Agency recogni zes the use of other approaches as well.
In response to your question, EPA s position is that m nor NSR
permts issued under prograns that have already been approved
into the State inplenentation plan (SIP) are federally
enforceable. Thus, EPA allows the use of federally-enforceable
mnor NSR permts to limt a source's potential to emt provided
that the scope of a State's programallows for this and that the
m nor NSR permts are in fact enforceable as a practical matter.

Because m nor NSR prograns are essentially preconstruction
review prograns for new sources and nodifications to existing
sources, mnor NSR prograns can generally be used to limt a
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source's potential em ssions when such limts are taken in
conjunction with a preconstruction permt action. In addition,
pl ease note that the term"nodification" generally enconpasses
bot h physi cal changes and changes in the nethod of operation at
an existing source (see Cean Air Act section 111(a)(4)). Thus,
the scope of sone, though not all, m nor NSR prograns is broad
enough to be used to also limt a source's potential to emt for
nonconstruction-rel ated events. This occurs where the
nodi fi cati on conponent of State prograns extends to both physical
changes and changes in the nethod of operation. 1In these cases,
where a voluntary reduction in the nmethod of operation (e.g.,
limt in hours of operation or production rate) by itself is
considered a nodification for mnor NSR permtting, a source nmay
reduce its hours of operation or production rate and nmake such a
change federally enforceable through imts in its mnor NSR
permt.

Sonme States' minor NSR prograns are witten so as to
preclude a source fromlimting its potential to emt absent an
increase in enissions. There may be other limtations on the
scope of these prograns as well. Since there is considerable
vari ation anong State m nor NSR prograns, a review of any
i ndi vidual State program woul d be necessary to determine its
ability to limt a source's potential to emt. It may be
beneficial for States to contact the appropriate EPA Regi onal
Ofice if there are questions about the scope of the SIP-approved
m nor NSR program

M nor NSR prograns have generally been used in the past to
limt a source's potential to emt for criteria pollutants.
There is a growing need for sources to limt their potential to
emt for toxic pollutants as well. The EPA is currently
considering ways in which a State nay limt the potential to emt
of toxic pollutants, including possible uses of existing mnor
NSR prograns. | plan to keep you and others aware of our efforts
in this regard.

You shoul d al so be aware that a recent court ruling has
called into question the Federal enforceability of a State m nor
NSR permt that does not neet the public participation
requi renents of current EPA regul ations despite SIP approval of
the State's program[see United States v. Marine Shal e
Processors, No. 90-1240 (E.D. La.) (bench ruling), June 15,
1994]. In that case involving extensive alleged violations of
the permt ternms, the court held that EPA could not enforce the
terms of the mnor NSR permt. The court subsequently ruled that
the conpany could not rely on the permt tolimt its potential
to emt, and thus was liable for having failed to obtain a ngjor
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NSR permt. The outconme of this case suggests that States shoul d
proceed cautiously in relying on mnor NSR prograns to limt
potential to emt where the program does not actually provide
public participation.

In summary, EPA has provi ded gui dance on approaches that are
available to limt a source's potential to emt. The Agency
recomrends approaches that neet the criteria set forth in the
June 28, 1989 Federal Register. Many States are taking action to
adopt such prograns. Wth respect to mnor NSR permts, EPA
believes that permts conditions issued in accordance with
existing State m nor NSR prograns that have been approved into
the SIP, and which are enforceable as a practical natter, are
federally enforceable and can be used to |limt potential to emt.
Caution is advised, however, with respect to permts that do not
neet procedural requirenents. These prograns are primarily
preconstruction review prograns although in many cases they can
also limt a source's potential to emit in conjunction with
oper ati onal changes.

As you have noted, title V issues are conplicated and
resource intensive. |In order for the title V programto be
successfully inplenented, it is inportant that States and EPA
wor k cooperatively in devel opi ng operating permts prograns.
Your comments and recommendati ons on program devel opnent i ssues
are wel cone.

W appreciate this opportunity to be of service and trust
that this information will be hel pful to you.

Si ncerely,

John S. Seitz
Director
Ofice of Air Quality Planning
and St andards

cc: Ar Division Director, Regions |I-X

bcc: A r Branch Chief, Regions |-X
QAQPS Division Directors

OAR: OAQPS: AQVD: PPB: E. Li |l i s/ C. Bradsher (541-5586/ MJ) 7/ 20/ 94.
Control No. AQPS-94-0040, original due date to 4/11/94.

Various draft responses coordinated within OAQPS (AQVD and ESD)
and with OGC and Regi onal Contacts (conments incorporated)---
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